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PER CURI AM

Tony B. German pled guilty to one count of conspiracy to
di stribute and possess crack cocai ne and cocaine in violation of 21
US C 88 841(a)(1), 846 (2000). German’s offense |evel was
nodi fi ed upward to 43 because he shot and killed a woman during the

course of a drug deal gone bad. See U.S. Sentencing Guidelines

Manual 88 2D1.1(d)(1), 2A1.1 (2002). At sentencing, Gernman argued
the cross-reference for nmurder was inproperly applied because the
conduct was nore |ikely second degree nurder which called for a
| oner offense level. The court disagreed with German’ s argunent
and sentenced himto the statutory maxi num which was also the
gui del ine sentence, of twenty years’ inprisonnent. On appeal

Cerman argues the court erred using the sentencing guidelines’
cross-reference for murder. He also argues the sentence viol ated

the rules announced in United States v. Booker, 125 S. C. 738

(2005), and Bl akely v. Washi ngton, 542 U. S. 296 (2004). Finding no

reversible error, we affirm

Under USSG 8§ 2D1.1(d) (1), “[i]f a victimwas kill ed under
circunstances that would constitute nurder under 18 U.S. C. § 1111
had such killing taken place within the territorial or maritine
jurisdiction of the United States, apply 8 2A1.1 (First Degree
Murder).” Section 1111 includes nurder in the first and second
degr ee. Cerman argues that because his killing was closer to

second degree nurder, USSG § 2Al1.2 should apply. The Government



argues the plain |language of 8 2Dl1.1(d)(1) conpels the court to
apply the cross reference to 8 2Al.1 regardless of whether the
murder was first or second degree.

We consider the plain |anguage of the sentencing

gui del i nes when deciding how they are to be applied. See United

States v. Warnick, 287 F.3d 299, 304 (4th Cr. 2002) (analyzing the

pl ai n | anguage of the guidelines for dowward reductions); United

States v. Houchins, 364 F.3d 182, 190 (4th Cr. 2004) (analyzing
t he plain | anguage of the guidelines for sentenci ng enhancenents).
Because t he pl ain | anguage of 8 2D1.1 conpels the district court to
i npose the offense | evel under 8 2A1.1, we find the court did not
err in setting German’ s base of fense | evel at 43.

German did not object at sentencing to the district
court’s fact finding or the use of the guidelines as mandatory.
Accordingly, our reviewis for plain error. See Fed. R Cim P.

52(b); United States v. O ano, 507 U S. 725, 731-32 (1993). To

establish plain error, German nust show an error occurred, the
error was plain, and the error affected his substantial rights.
See dano, 507 U S. at 732. Even if German nmakes this three-part
showi ng, correction of the error remains within our discretion

which should not be exercised “unless the error ‘seriously
affect[s] the fairness, integrity or public reputation of judicial

proceedings.’” 1d. (quoting United States v. Young, 470 U.S. 1, 15

(1985)) (internal quotation marks omtted) (alteration added).
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We find German admitted to the conduct that resulted in
the increase in the offense | evel based upon the cross-reference
for nmurder. For instance, counsel stated at sentencing that “we
agree with the facts as set forth in the presentence report,”
specifically referring to the facts that supported the nurder
enhancenent . (J.A at 121). Thus, the district court was not
call ed upon to engage in fact finding with respect to whether or
not German engaged in the conduct that resulted in the increased
of fense | evel.

As a result, German’s only argunment is whether the
district court plainly erred because of the mandatory application

of the sentencing guidelines. In United States v. Wite, 405 F. 3d

208 (4th Gr. 2005), we held the mandatory application of the
guidelines is plain error. However, we also held prejudice from
the error cannot be presumed. [d. at 219. Accordingly, German
must show the district court’s mandatory application of the
sentencing guidelines was actually prejudicial and affected the
out cone of the proceedings. 1d. at 223. W find German failed to
establish actual prejudice. As a result, we affirmthe sentence
and | eave German’s unchal | enged convi ction undi st ur bed.

We grant German’s notion to file a supplenental brief.

W dispense wth oral argunent because the facts and |egal



contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.

AFFI RVED



